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The History of Californis Labor Legislation, 1910-1930,
Chapter VIII.

Workmen's Compensation in the Light of Judicial Decisiong.

In this ohapter a few representative and leading cases whiph
" have eome before the Supreme Court of the states for final seftlee
“ment will be reviewed, ODut of the thougands of awarde given by

" the Industrial Aocident Comnission as well as scores of declaions

' of the Appellate and Supreme Courts, it is a difficult $ask to

é select truly representative oaces. Ko two cases have heen exactly
- alike, every decision haszs involved a different set of conditions,
with often entirely different principles at stake,

The ehapter ig divided intp five parts, each devoted to a
__major probvlemn of-interprétation ef workmen'a Qampengation in

' California., No pretense is made that all important probdlems

? have been included, There are jnét enough of the more imporiant
- ones to give the reader an idea of what has bean going on in the

 state.

ﬁaggtitution&litg.

'whe.canstitntionality of the wcrkﬁen?s compenaation act has
? besn raiszed many times in test cases before the Califermia Sup-
% reme Courte One of the leading deeisions regarding the Boynton
% act was the western.lndemnity Company 6850 of 1915;* In this case

: %170 Gal. 686, 151 Eae. 398' alsa See Great western Pewer
* Qompany vs, Industrial Accident Commission, 170 fal. 180, 149
- Paes 35, {1915), '




it was alleged Dy the petitioner that the clause of the four=

;teenth amendment guarsnteeing "aue process of law™ and fequal
Eprotection of the lawg® were violated by the schems of legislatieﬁ .
. embodied in the Boynton act., It was further asserted that the -
;enaetment gubatituted g new:System of rights and obiigations fﬁr

;tha common law rules governing the liability of the employers and
; that "the change made was radical, mot o say revolutiomary.®

| By the way of reply, the supreme Court cited with approv&l'
a Washington deeision upholding the eompulsery compensation law

“in that state,* and answered the petitioner's claims as follows:

*3tate vs;'Glausan; 65 Wash, 156, 117 Pae, 1101, (19111;
: The Weshingtom court concluded thatMthe Fourteenth Admendment
" was intended to prevent the arbitrary exsrcise of power, or undus,

- unjust and sapricious interference with personal rights; not Yo

. prevent those resasonable regulations that all must submit to as
' & eondition of remaining a member of society."

oy Law which distrubs no vested right pf property, which is not
retresctive in its operation upon the conduet of persons, but
~which looking %o the future; merely changes the existing rules

} governing the liability of masters for injuries caused by accid-
Qzents occurring %o their servants while in the service, does nos
~come within the scope of the fourteenth emendment, It is simply
| an exercise by the siate of ita governmmental power to pass laws
regulating the ordinary private rights of persons and prapertyJ

- The law in guestion is_of this eharaeter; It dosz not affact

- pagt trangacitionsg or previously acquired rig ts or persons- or

% property, It provides for a notice and hearings ags to liability
i arising vnder it, and ¥t bears alike upon all affected by its

i provisiong,” "By & gix-to-ome decision the statuts was held to be

a valid legislative sxercise of the plice power and, therefore,
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constitutionals

The next ﬁaar the right of thé_Industfial Aecident Commig-
sion to make awards of eompensation benefite in death cases was
called in gquestion upen the ground that the constituiional amend-

? ment authorizing workmen’s compensation 1egislatioa in Califomia*.
2 did not specifioally-inélude death czses or the rights of depend-

$F¥or provisiong of the amendment see page

siidy; Wl ﬁéfarreﬂ_only to in;uriaé end injured employees., Worke
men's compensation in Californis almost came to disaster in this
. cage, The Sagiame Court finally sustained the actions of the Ime
é dugttial Accident Commisyion, however, b: a four-tow-three @Qeiso

 ion¥

*Western Hetal Su@ply Gampany VSe In@ustrial Accident Gem-
migsion, 172 Gal, 407, 156 Pae, 491, (19163._

i Since 1916 the comstituiionality of the compensation act
 has been questioned many times, but its main provisions have heen:;

. wniformly upheld.

xtra-Territorial Jurisdiction of the TaW.

- Omne of the impo:tant guestions coming before'tﬁe Supreme
Court has been the extraterritorial appiication'bf the law, 4
famous o0ase vertaining to injuries sustalned outside the state wasi
i finally settled in 1920 after having been reviewed twiee by the

California Snpremé-C@urt;*

*Qucng Ham ¥Wah Vs, Industrial Accident COmm1331en, 59 Gal.
December 18, 1919; 184 Cal, 26,192 Pae, 1021, (1929).
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A California resident was employed by a contraector to work
in the Alaska fisheries and while in Alaska he was injured in one
of the canneries, Compensation was awarded on the basis of‘saea

“tion 58 of the workmen's compensation aet;i The employer of the

. *3ection 58 reads as follows; "fhe commission shall have
jurisdiction over all controversies arising out of injuries auf~-

- Tered without the territorial limits of thig state inm those cases
‘where the injured employee 1s & resident of this state at the
 bime of imjury and the contract of hire was made in thig state,
‘and any such employee or his dependentis shall be entitled to the
?eampgggation or death benefits provided by law,% {Cal. Stata. 1917,
Pe B .

_éinju;ad man aypealed.the case and attacked the validity of the
gtatute on the ground that it violated Article Iv of the ocon-
:stitutian of the United States which provides that "The eitizeng
~of each state shall be entitled to all the privileges and immun-
_%ites of citizéng in the several-stateg“; In its first decigion
:the Galifornia Supreme Court held that the employer was privil-
geged to raise the question of diserimination between resident amd

 non-resident e&ployees?; and them went on to hold section 58 in

*Thls reversed itg deelsion in two earlier cases; l.e.,
Betabrook S. S. Co, ve, Indusirial Accident Commissiom, 177 Gal
%67, 177 Pac, 848, (1818); Elamath S. 5. Co, vs, Industrisl Ae-
eident commission, 177 cai 767, 177 Pac. 848, (1918)

viflation of Apticle IV and the "equal protection of the laws"

‘elause of the fourteenth amendment of the Federal Constitution

é because of such diserimimstion, .0n rehearing, these pesitions

were reaffirmed, but the constitutionality of the seetion was
upheld upon fgther ground that the effect of the Fedral_ﬁonstite

;ution read into the section was to strike down the limitation
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. and not the entire section, I% therefore conferred ax proprio
;vigere upon noa~-resident employees the same privileges given
- by section B8 to resident employees., The case was appealed to

- the United States Supreme Court bub was dismissed Tor want of a

subgtantial Federsal question.*

*255 U, 3, 445, 41 Sup, Gt. 373, (1920),

In view of this deeision Califormia has the right to proteet}
f residents against injuries susiained outslide the stata;ﬁ There are

of course certatn limitations but they lead us to a discussion of

*5¢e Alagks Packers Ass, vsf Indugtrial Accident Commission,

73 Gals Dec. 330, 253 Pac. 926, (1927),

- injuries sustained in interstate commerce as well as maritime in-

i juries.

Inter-State Commerge Gaseos,.

It was early decided that employees engaged in intergtate

" f$rade were not covered by state compensation insuramce, but were

under the Federal ZEmpleyers' Liability aet;$' The eourts have had

 #Smith vs. Industrial Acoldent Commission, 26 Cal. ADP.

- 260, 147 Pae, 600, {1915); Southern Paecific Co, vs., Indusirial

. Accident Commigion, 170 Csal. 782, 1Bl Pae, 277, (1916}; Southern

- Paeifie Co. Ve, Industrial Accldent Commission, 174 Cal, 16,
161 Pae., 1142, {1916) '

f oonsiderable difficulty, however, deciding when an employse is
., engaged in inter-state trade and whn he is engaged in intra~atate
§ trade; A leading case involved the elsetrocution of a repajirman

. gleaning an insulater at one of the Southern Pacific's powerkouges,
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'3sueh poﬁerhouse bezng used to 5ener¢te eleatrieity to apefate
~the employer's sleetric suburban lines, The eommigsion and the
state Supreme Court held that the state compensation act was |
“applieabls since "the main power line on which the deceased was
working was not part and parcel of the railroad or its equlpment“
fAn appeal to the Supreme Court of the United States, however,

Ebraught a reversal of the deeision and compensation was denie@.*

: %Jouthern Pacifie Cos Ve, Industrial acciaent Gommission,
- 178 Cal. 20, 171 Pac, 1071, (1918; 251 U, J, 269, 40 Sup. Cf.
130, 11919).

3ince the United States Suprme Court ruliﬁg.in the above

i casés the state Supreme Court has been very comservative regard-

ing awards involving inter~state jurisdictional guestiomns. Thus

i 8 e&r.repairar, at the Bay Shoras Yard of the Southern Paecifio,

- while crossing from one traek te snother in search of ancther
car_to'repair was killed by a passingtrain; ag it was unknown

~whether such oar, whem found, would have been engaged in inter-

: state or intra-state commerce, the commiagsion assumed jorig-

; dictioﬁ under the law, but the award was reversed by the Supreme

Gaur‘b.'*

; #Southern Pagific Co. va, Industrial Accident Gommission
179 gal., 59, 175 Pac, 453, {(1918); alswp, see Southern Pacific Bo.
' ?félg?dustrlal Aceident Commission, 179 Gal. 665, 178 Pac. 706,

Maritime GCages.

& Northemm Pacific Siteamghip Gcmpany.ease$'was first of a

*174 Qal, 347, 163 Pac, 199, (1917),
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“?mééfiéémfé come before the California eourts invelving a constit-

" utional confliet betwsen the legislative power of the states and
the general maritime law as enforced under Federal authroity, It
. wasg decided in this ceacze that.the state compeﬁsation act éoal& be
.applied to en injury sustained by é sesman in a @alifornia vessel
- while on the high seas. The decision was subseguently overruled,
however, by a five-to-feour decision of the United States Supreme

i_ﬂourt in the Jensen case,* A gimiliar decision rendered by the

: #gouthern Pacific Co, Vs, Jensem, 244 U, ", 205, 37 Sup.
. 0%, 524, (1916).

California court the sameyear was promptly reversed by the Fed-

eral court.*

*5.,9, Bowdoin Steamship Gqf va; Industrial Accident Com~
. misgion, 174 Cal, 390, 163 Pac. 204, 240 U. 5. 648,

ﬂhese ecigions left longshoremen and othér harbor workers
: in a very anomalous pesiticn, A4 longshoreman if'injuréd on the
dock received the benefits of the atate compensation law, but

if injured on the boat or in copnection therewitih, his only re-
dress was to due under the admiraiity l=w with consequent desly
- and uﬁcertaimty;' An attempt to remedy the situation.was made by
Congress in 1917 by amending the Judicial Code s¢ as to confer
the benefits of the local state compensation act in any given

; ¢ase to g harboer workey injured on & vessel;ﬁ but the sgtatusg was

*40 U, 8, Stats. 395, (1917),

- nullified by the Supreme Court in the famous Knickerbacker case,*



16%

*Knlckerbccksr Ice Co. v, Stewart 353 418 S. 149 40 Sup. Gt.
438, (1830),

| Orgenized lebor was a2t laet successful, however; in obtaining
! protection for this class of workeTrs in 1837, In that yﬂ&r s fed-
éeral "Longshoremen's and Harbor Workers! Gom@ensation“ wag passed

?by Congress. .

Interpretation of the Phrases 7"in the course of" and ®aris-

ing out of Emplovment,

According to the workmen's compemsation law and ewployee can
:recover compensaiion for an injury only if two requiszlites are met;
éfirst, the injury mjst have bheen sustalned ®in the course of® his

Eemploymen@;_seqond,-it must have arisen out of" his employment.®

*Cal. Stats. 1813, Ch., 176; Cal. Stats. 1617, Ch, 586,

These two phrases in the statute have been the cauge of num-
erous litigatlions in the courts. The wrlier will attempt to if-
‘dicate in g few cases what the S preme Court's attitude has been

éregaxding their interpretation.

®In_the oourse of* ¥mployment.* It has been held by the

*Thia subject 1s treated B¥ Louis Helbron, "Workmen's Compen—

In Course of Ewployment'®, Celiforris La¥
%&&}8% Asaiyﬁf§%8?n§§.|551—563¢ '

‘courts that en accidemt oocurs *"in the course of" employment only
iwhen it happens while the workmean 1w engaged in the dutires whioch
éhe has been hired to perform, One of the first decisions pertaining
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0 this aubdect was handed r:iown by tha Su;oreme Court im 1618.% It

: was dec.tded that the heirs of a. ho’oel cham'oermald who wae killed

......

. *Williameon vs, Industrial Accident Commission, 177 Cal. 7i5,
171 Pac. 797, (1918)»__

‘whils attempting to clean out & light-well, were not entitled to
‘compensation as the maid had been voluntarily acting outeide the

‘geope of her employment. A similiar verdiot was given by the

:i same oourt nine years latcor. The captain of a ferry boat, using

in the transporting slectirlic traing over & rivsy, stepped from his.
boat and attempted. 0 reﬁa.ir an electri.c contact point on the wheexf
é'ac that a train might pass to the land, He failled to turmn off the
_¢urrent and received & shock which threw him to the wharf and he
was killed, The court decided that the aots of the deceased had
:jbeen outside the scops of his employment as especially trained
linesmen ware provided by the employer t0 do such repsi r work. Thus.

compensation was denied.*

_ *Sen Francleco and Sacramente. B R. Co, vs. Industriel Accid-
‘ent Gommission, 201 Cal, 597, 358 Pac. 86, (1837),

It 1s gquite poegible, however, for an employee'to be consld-
ered as being engaged in his employment for twenty-four hours a

day. “Wnren the employer places the employee in such cilrcumgtsnces

that his time is not his own, where he has no discretion as to |
‘where he shall sleep and where he shall eat, under such circumstan I
éﬁces the workman nmust be consicﬁ;eﬁ@;gl in the smploy of the employer

é_all the time, or at Ieast performing a service which l1s incidental

‘to the employment he 1g engaged in." "The right to compensation



. *E, Laerson et al, vs. Industrial asccident Commission, 183 Cal.’
;406, 324 Pac. 744, (1324),

tﬁﬁﬂér the workmen's compensation act is by mo mem s restricted to
‘those oases where the injury occurs while the employee is sotually

ipréaen§¥yim@n;pq;atiag;%ﬁé"toéls.of hie calling."*

; *pssociated 011 Co, vs. Industrial fccident Coumission, 181
‘Cal. 557, 317 Pac. 744, (1933),

The court has been careful, however, t¢ define conditlons
':ﬂhen'an amgloyee is not Yin the couxrse of™ émployment. When &
iwnrkman lives away from his place of labor and is injured wphile
coming or going to or from work, it has general.y beenm held that

‘he is not emtitled to compemsation,” There must be some connectien

*Eby et al; vs, Industrial Accident Commisgion, 75 Cal. App.
1380, 342 Pac. 800, {1935).

éBatween the injury and the employment other than the mere fact
;th&t the employment brought the workman o the place ¢f injury. &n
éinteresting case in the point was decided im 1933. The driver of
;a truck for the delivery of ice, who had more or less latitude zs
to the time and manner of dovering his route and the privilege of
‘obtaining his lunch wherever he desired, was run down and killed
;whila crossing a atreet,.aftgr have héd lunch at a cafeteria to

. whioh he had delivered ice earlier in the day, The ocurt decided
that inssmuch az the deceased had no business in the vicinity for

‘his employer, his heairs were not entitled to anybenefit under




the workmen's compensation sot,”

- ™alifornia Casualty Indemnity Exchange vs, Industriel Ac-
cident Conmission, 190 Cal. 433, 313 Pac. 257, (1833).

- On the other hand, In apparent contrast to the above decision,
1f an employee on the work premises is waiting bestween tasks and
regting or tzlking to his fellow workers, or sven smoking, he 1=
 8t1ll within the scope of employment, in other words, "gsuch acis
:as are nﬁcesséry t0 life, comfort, and convenience of the servant
while at work, though strictly personal to himself, and not acts
_:of gervice, are incidental to the serviceYand are held 0 be

‘compensable.” Thus a miner procseding from one working place in

; _ *WhitingyMead Commercial Co..va. Industrisl Acclident Commig~
‘s4ion, 178 Cal. 505, 173 Bac. 1105, (1918).

‘& mine to another, pausing im the shade of an ore bin %o rest, as
 the day was very hot, was killed by the collapse of the bin. Com-
-pengation was awarded on the ground that the ascident heppened in

_the course of employment.®

. *Bredkiyn Mining Co, vs. Industrial ACcident Commission, 173
Cals 774, 155 Pac. 1823, (1918).

*Ariging out of "Eumploviient. An injury occcurring "in the

-course of" employment is usually held to "arise out ofv employment

‘and therefore to be compensable.® Cases of this kind may be pladed

; *There are two general exceptions to this rule which will be
;digcussed later. '
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inte three groups as follows: those involving street imjuries,

: those involviﬁg. iinjurlies due to diseases, and theose resulting from
T Many decisions have bsen rendersd, but the writer will
‘descrive only one representative case pertaining to each group.

| Sti'aet-ri sk injuries have usually been awanied compensaiion
‘whenevzr 1% has been proven that at the time of injury the employee
was on the street because his employmen$ sent him thers,* Psrhaps

‘the most significant case of this nature was decided in 1929*ty

; *For acese where compensation was denied, see Californis Case
walty Indemmity Casze, Supra.

;the first district Court of Appeal of Californias, s rehearing by

‘the Supreme Court being demied in February 1930.* A zone manager

*Frigidaire C.rporation vs. Industrisl Acoident Commission,
81 Cal. App. Dec. €8, 283 Pac. 974, (1928).

in charge of the imstallation of refrigerator plants, after finish-
Qing his lebors in Remo, Nevada, troceeded 0 a rallroad intending
1o bosrd a train for his headquarters at ISsn Francisco. while.
standing on the open platform of the station he was struck and
é‘,killed by & wild bullet from & policeman's pistoli. The court af-
firmed the award of the Industrial Accident Commission on the
ground that the injury "arose oubt of" the decsassd’s regular emply-
;ment. A gimlliar case was cired in which the compensation had been
;awarded because “the causative danger was peculiar to the woxrk, in
?fthat, hade he (the_ employee) not been upon the street in the 'coursae :

of his duty, he would not have been injured."?




*Globe Indemniw Co, ve. Industrial Accident CommissitBs
-36 Oal App. 380, 171 Pac. 1088, (1918).

_ The lesding case ipvolving injury jue to dissase 18 perhaps
fthe city and gounty of San Francisco case decided in 1920.* Dur-

ing the influenze epidemic of 1818 & hospital gteward, siteT having

*183 Cals 373, 199 Ppac, 26, (1920)

‘been gxposad 4o influenza in the yegulalr COUrse of his empieyment,
caught the-disea.sa and died, The commisaion decided that e
‘aisesse had been sustained as & result of m"specisl exposure’ and
,awarded compensation. iThe case was gppealed o the supreme Courte .
!It was urged by the defendent that thea ward was invalid upon two
g:r:ounda, first, the a.wa;rding of compensatlon for dsath bY disegsa,
.the origin of wh‘lah was not a vodlly injury guffered through
--~vimlencf~ was beyond the ppwels of the commigsion; aad geoond.
thers was 1O evidence t0 suppord ‘the fimmg of the commission that
the disensd Was sentracted in the courss of kis swployment, and
"a.ro se oub cf it®. By an Unanimous decision the award of the ool
jm_iasion wes sus‘ba.ined. Thus the definition of "injury® was held
by the court include industrisl diseases snd also it decided

 that even such disesses 88 inflvensa might warige out of® employm'ent.

~ *Thie liberal view has nOt always beon neld but the San Fran -
clscu C=nse has been the precedent for a great wany decisions. -

The ﬁrs‘s and nerhaps e leading taggault® case Was that

f-_c-f 2, section forman of & reilrosd genge wac Was injured by an



"emplovee who ressnted an order of diacharge; Compengation was
‘warded on the ground that the assault and conseguent injury hed.

~arisen out of" employment,* In Gené;al, t§e;¢Qurt_ha@l@$§i§qd that

*wegtern Indemnity Co, vs. Pillsbury, 170 Cal, 888, 151 Pacs
398, (1815), , o

‘an asssult injury is compensable if the injured worker was not the
-aggréssor and if not playfullness was involved. Otherwiss, coump-
‘ensation has usually been denied on the basis that risk of sssault

‘from fellow workers is not incidant§l to employment.”

el

. *See Metropolitsen Redwood lumber Ca;'vs. Industrial Accident
‘Commissiom, 41 Cal. App. 131, 183 Pac. 315, (1819).

There are two genersl excepbioms to the rule that an imjury
occurring “in:the courge of" employment Farises cut of" it., The
fiat'exmeption iz a group of cases known "ae Act of God® cases,

An injury due to lightning, storms, sunstroke, earthquake oF
;flocds is not compensable, Rven though sustained vhile ths_employee

48 at work.® “These (injuries) are considered as 'fofce i eurat,

Twhich.human vigilance and indus try can neither forsee nor prevent

‘the viotim must bear elome, such burden imsemwuch as humen industryd

e *Exnaptiens is sometimes made where the employment has speo-
‘ially exposed the worker to the peril of the elements, See Collin s
V. Industrial Accident Comwlesicn, 305 Cel. 737, 373 Fag. 33 (1928).

L 1 e S N

‘has nothing to do with it and inasmuch as the employee is no more

‘subject thereto than any other person.**
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*London Guayantee and Accident Co. vs. Iadustrial Acoident

Commission, 303 Cal. 13, 363 Pac. 198, (1937)

The sscond group of cases is know as "skylarking® or "horse
play¥ cases; When an,injniy happéns to 2 worker as a result of
ésome playful act or ®gkylark" on the part of £eliow émployées, the
iinjured_person.is not subject to compensstion. Thus an employee

;cf the Coronade Beach Company knbwn by his assoclates to be pec-

'Quliarly susceptinle to being ticled, was playfully punched in the
-bﬁek with & newspaper as he was going down & £flight of giairs.

The punch csused the employee to make a sudden movement and as &
result he fell and was injursd. Compensation waS'awarded‘by'tha
commigsion bhut the oase was appealed and the suprme Courd reversei.
the decision, denying compensation on the ground that "the rigk of
?eing injured by playful acts of fellow meighbor gmployeeg, with
whom there is daily contact, is not ome of the risks which the

employer needs to assume, ™

_ *Coronado Beach Compsany vs. Pillsbury, 172 Cal 883, 158 Pac.
212 (¥g918). |

For gimiliar cases denying compensstion, see Great Western
Power Coe ve. Industrisl sccident Commission, 1B% Cal. 295, 301 Pac,
931, (1921)3 Federal Mutusl Liability Ingursnce Co., vs, Industrial
Accident Commlssion, 187 Cal. 384, 201 Pac. 930, (1921).

By the way of summary we msy state that the constitutlonalipy.
of the main provieions of tihe workmen's compensation act”ﬁﬁﬁe?been _
firmly established by the courts. Numerous constitutional questions
;till arige, however, pertaining to the interpretations of the stat~

tte in the light of certaim particular injuries. Thus extrateryite

érig& injuries (apcidentsfsust&ined by Callfornia residents hired
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~in the state but occurring elsewhére) have usualiy been held come
pensable. On'thé 6ther ha&d malritime injﬁxies as well as injuries
‘sustained in inter-state trade have beeﬁ:held tc be under the jur-
;isdiction of.thé federal gbvernment and therefore not compensable
under the simte law. . |

The ﬁhrases ®in the course of" and "arising out of" employ-
{ment have also been subjects of rumerous court decisions, In
‘general the courts have decided that an injury occurs "in the
fcoursé éf“ and "arises out ofr employment énly when it happens
_{whils the workman is engsged in the duties which he has beem hired
?to_pexform; provided alse that it is not the result of plavfnl&nea

of fellow workers nor of an Yaot of God'.




